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" STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF MONROE

WHITMAN FORD,
a Michigan corporation,
Plaintif¥,
V. Fiie No, 09-27523-CH
Hon. Joseph A. Costello, Jr.
TOWNSHIF OF BEDFORD,

a municipal corporation,

Defendant.

Thomas M. Hanson (P62725)
DYKEMA GOSSETT PLLC
Attorney for Plaintiff

1717 Mzin Street, Ste 4000
Dallas, TX 75201

(214) 462-6420

Philip D. Goldsmith (P37650)

LENNARD GRAHAM & GOLDSMITH, P.L.C.
Attorneys for Defendant

222 Washington Street

Monroe, Michigan 48161
(734) 242-9500

P Ay

ORDER OF JUDGMERT
At a session of said Court, in the
City of Monroe, State of Michigan,
On the 28% day of January, 2011,
Present: Hon. Joseph A. Costello, Jr., Circuit Court Judge.

This matter having come before the court on the Complaint of the Plaintiff scekmg
relief ageinst the Defendant, Township of Bedford; the Plaintiff, Whitman Ford, 2

Michigan corporation, appesring by and through its attorney, Thomas M. Hanson; the

Defendant, Township of Bedford, a municipal corporation, having appeared by and

n
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through its attorney, Philip D. Goldsmith; a bench trial having been conducted, oral
argumsnt having been presented; and the Court being advised in the premises;

IT IS HEREBY ORDERED that the attached Memorandum of Law is hereby
incorporated by reference.

IT IS FURTHER ORDERED that based upon sald Memorandum of Law,
Judgment shall enter in favor of the Plaintiff. The referendum action is hereby vacated,
and the Township Board is directed to reinstate the reclassification of the 5 lots as it had.
previously approved on December 2, 2008 (Plaintiff’s Exhibit 11), Furthermore, the only
viable application pending for Lot 6 is the Plaintiff’s request, which is hereby granged for
the reasons stated in the following decision.

Date: Janvary 28, 2011 | W 8 j% Py

Hon, Joseph A, Costello, fr, (P33769)
38?‘ Circuit Court
Monroe, Michigan
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MEMORANDUM OF LAW

I. Chronology and Statement of Facts.

On February 2, 2007, this Court entered 2 decision against the Plaintiff, Whitmen
Ford, in file #04-18604-CH. The instant case addresses a different application to rezone
the subject property located at, and surrounding, 7555 Lewis Avenue, Temperance,
Michigen. This Court does not intend on substituting findings from the prior decision in
resolving the instant casc. It would be error for ény interested party to cite to the prier
ruling in commenting on the cﬁnent decision, as the Coutt will base the decision on the
evidence adduced at the hearing held in January 2011. It may very well be that the Cout
will citeto case law also found in the February Z007 decision, but it will be based upon
whether the same caselaw still applies today.

On January 13, 2011, the bench trial in the instant case was completed and this
written decision follows.! The Court acknowledges the written trial briefs of the
attomeys, and commends both attorneys for a clear and succinet presentation of their
respective cases. The facts of the casc can be gleaned from the opposing trial briefs, and
to the extent necessary, the facts will be cited within the balance of the decision herein
The following decision is based upon the Court’s copicus notes in this matter, the various
exhibits that were admitted into ¢vidence, and the interpretation andapplicéﬁsﬁ of the
applicable law on this issue, | ,

Following the Plaintiff's case-in-chief on Jenuary 12, 2011, the Defendant
presented an oral Moton for Imvoluntary Dismissal pursusnt to MCR Z.504(B)(2). Trwae

denied for reasons as stated on the record.

II. Summary of the Evidence,
The following represents & summary of the evidence presented at trial.

Mr. Jon Whitman

Mz, Jon Whitman is the owner and President of “Whitman Ford.” He sought to

have the subject property rezoned in preparation to sell it. He seeks to rezone a number

! The Plaintiff dropped his ¢laim regarding “exclusionary zoning.”
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of parcels as reflected in Plaintiff’s Exhibit 46, from its current zoning as reflected in the
Defendant’s site map. (Plaintiff*s Exhibit 10, page 6). In essence the two lots to the north
and south of the business known as “Whitman Ford” would be rezoned from (-2
(Shopping Center Business District, Article XII, Section 400.1200, et seq.; Plaintiff’s
Exhibit 28) to a C-3 classification (General Business District, Article XII, Section
400.1300, et seq,; Plaintiff's Exhibit 28), and the lots immediately adjacent to the Indian
Acres residential subdivision (west line of the Whitman property) would be rezoned to &
“Professional Business Office” (PBO; Article X, Section 400.1000, et seq,; Plaintiff’s
Exhibit 28), “Multiple Family Residential” (RM-2), and “Elderly Housing” (RME),
staning from Sterns Road (southwest section of the property and proceeding to the
niorthwest section of the property). This would leave 5 centar section of over § acres fo
be rezoned from its current “Single Family Residential” (R-2A) classification to C-2.
Thereefter, the eastern portion of the subject property would be “local commercial” and
the westetn portion would reflect a “mixed residential/office/commercial” area, (See
Plaintiff’s Exhibit 26, page 95). He indicated that a “number of businesses” were
interested in the site but that no formal discussions had been made with Wal-Mart,

Mz Whitman lamented about his prior unsuccessful attempts to meet with the
neighbors in the area, the boycotts egainst him, the negative letters sent to the Ford
Corporation, and a website indicating that his business was “for sele.” He believed thata
eitizens watchdog group, named “Bedford Watch,” was spearheading an effort to “stop
"Wal-Mart.” He had entered into an option to purchase with Rudolph-Libbey in 2007, but
by the spring of 2008 the company was convincad that the property would not be rezoned
and the option was cancelled. | |

He hired the DuBose & Associates (DuBose) engineering firm in 2008 to draft the
proposed site (Plaintiffs Exhibits 1 and 46) drawing from the data and court decision in
Whitman Ford v. Township of Bedford, file #04-18604-CH. He did not hire a planning
consultant, nor did be conduct a market study. Instead, he reviewed various documents

H 3 1 WP bl £ el : ! _——
from the sarlier court case and highlighted portions of the pii irt TP
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LeBlarg and Julie Johnston? in revising his current proposal, (Plaimtiffs Exhibit 44), He
elso reviewed the prior deposition testimony of attorney Philip Goldsmith® (Plaintiff's
Exhibit41) in order to “propose exactly what {the township] wanted.”

" Mr. Whitman submitted the proposed plans to Mr. Dennis Jenkins, the Defendant's
Coordinator for Community Development and Planning. Mr. Jenkins stated in & letter
dated June 19, 2008, that other than issues about a toad* and setbacks, he “found no other
issues that need to be addressed at this point.” (Plaintiﬂ’s Exhibits 2 and 46). The revised
plan increased the distance berween the center parcel and the Indian Acres subdivision
from 250 feet to 286 feet (Plaintiff’s Exhibit 3). In fact, the Plaintiff indicated he would
extend the buffer to 315 feet if requested to do s0.’

DuBose completed an application for rezoning snd Mr, Whitmen signed i
(Plaimif’s Exhibit 4). Due to the ¢rops being growil on the vacant property at the time,
he would not give permission for the township to inspect the property. By August 5,

"2008, the Defendant’s planning consuitant, Wade Trim & Associates (Wade Trim),
through its employee, Adam Young, recommended adoption of the proposed rezoning
plan indicating that it coincided with the township’s Master Plan with one exception, to
wit: the C-2 designation for Lot 5, on Sterns Road should remain, (Plaintiff's Exhibit §
specifically page 6 for the “exception”).! By August 13, 2008, Mr. Young sent a second
letter indicating that the Plaintiff agreed to the modification and the foregoing parcel
would be left *as is.” (Plaintiff's Exhibits 7 and 8). A public hearing was held on
September 10, 2008. (Plaintiff’s Exhibit 9). In the end, the Bedford Township Planning
Commission (BTPC) approved the proposal except for the center parcel “bscause it does
not totally conform with the Master Plan and it would be too close and intense 1o the
RME and RM-32 residential areas.” (Plaintiff’s Exhibit 9, page 14).7

2 Mr. LeBlanc testified in both cases as an expert in the area of “Planning” on behalf of the Defendant, Ms,
Johnston was a planning consultart for Wade Trim & Associates, the Defendant’s professional planning
consultants,

! Defendant’s trial counsel in the instant action,

* The RM2 and RME proposed development would require the installation of a road, as they would
otherwise be landlocked. .

$ Mr. Dennis Jenkins would later testify that the installation of a road to service the RME and RM2 lots
would lengthen the buffer between the commercial zone and the Indian Acres subdivision.

§ As will be noted later in this decision at page 7, Mr. Dennis Jankins agreed with this recommendation.

T As will be noted later in this decision at page 12, Mr. Adam Young disagreed with this conelusion
indicating it was not a *“legitimate bazis” to deny the request.
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One month after the BTPC action the Monroe County Planning Commission issued
a letter and report recommending approval of the proposed rezoning, stating,

“It could be argued that the proposed rezoning plan is inconsistent
with the local plan due to the fact that the plan calls for a much
wider Mixed Residential/Office/Commercial district than that
being proposed, and that a wider district would do a better job of
buffering the existing residential areas from impacts of an
intensely developed C-3 district along Lewis Avenue. However, it
could also be argued that, taken together, the proposed RME, PBO,
RM2 and C-2 districts, which occupy the ares of the plan
designated for Mixed residential, accomplished exactly what is

intended by the district.” (Plaintiff’s Exhibit 10, pages 4-5).%

The Bedford Township Board took action on the proposal on December 2, 2008,
Despite the approval-of the Monroe.County Planning Commission (Plaintiffs Exhibit
10}, the Board virtually adopted the finding of the BTPC, including the denial to rezone
the centr parcel stating,

“ .. it is inconsistent with the master plan which provides for
reszdential use and possible mixed office or local business use and
because more of a buffer and transition is needed between the
residential zoning on the west to general commercial zoning and
uses on the east. While it is recognized that the existing R-2A
zoning classification does not provide the desired transition from
residential uses to commercial uses, neither does the proposed C-2
Zoning. Rezoning to a less intense transmonal use would better fit
" this pareel.” (Plaintiff"s Exhibit 11, page 4)°

The Plaintiff had been aware all along that a proactive groun of citizens known as,
“Bedford Waich,” was opposed 10 any rezoning of the subject property, and they were

successful in overturning the Board's actions by way of & public referendum, (Plaintifl's
Exhibits 8, 18, 31, and 40).°

3 The summary of the repart appears to erroneously report a “deep transitional zone™ of 200 feet, although
other evidence shows it to be greater, to wit; 250-286 fast deep; See Plaintiff's Exhibit 10, rage 5 &
compared to Plaintiff’s Exhibit 3.

% This Court noted the Board's decision 1o disregard the recommendations of the various planners and
planning cornmissions in denying the Defendant’s Motion for Inveluntary Dismissal at the close of the
Plaintiff’s proofs, for reasons as stated on the record,

' MCL 1253402, Although the Plaintiff contends that the Township should have made an effort to
confront the citizens’ group and address their alleged misleading campaigr, this Court found that the
Township properly refrained from doing so.

-—
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Prior to the referendum, the Township Supervizsor, Mr. Walt Wilburn, siguéd and
filed an application to rezone the center parcel to PBO in recognition that the R.2A
classification did not comply with the Master Plan. As a result of the referendum the
Board decided that the issue was moot, and withdrew the application. Mr, Whitman
claimed he was unaware of the Board's application until receiving notice as an interested
party inasmuch as he had property rights within 500 fet;.t of the subject property affected
by the application. Mr. Adam Young issued a letter on January 9, 2009, supporting the
proposal. (Plaintiff’s Exhibit I4).“ As a result of the referendum the subject property
remains zoned as “it bas been for 20 years.” (Plaintiff’'s Exhibit 29).

Mr. Dennis Jenkine is the Defendant’s Planning and Zoning Coordinator. He
agreed that Lewis Avenue is the “longest stretch of 5-miles of road” and the “only ‘stand-
alone’ commercial designation.” (Plaintiff’s Exhibit 26). Citing to the Mester Plan be
acknowledged the Defendant’s “local commercial” definition (Plaintiff*s Exhibit 26, page
95) and stated that C.1 (Local Business District, Article X1, Section 400.1100 et seq.
Plaintiff's Exhibit 28) and C-2 are compativle with the “local commercial” definition,
although more so for C-1. He did not recall that anyone had asked to demonstrate o
“market need,”'? He indicated that, “sewer and water would be considered for rezoning,
but no other infrastructure,” He acknowledged that rezonﬁig applications and site plan
épp]ications had significantly “fallen off” in the township and that there had been “sery
little” development in recent years.

Mr, Jenking agreed with the position of Wade Trim as stated in their letfer dated
Aungust 5, 2008 (Plaintiffs Exhibit 5) fccmmmding the PlaintifTs proposal with the
gxception of “Lot 3.” The Plaintiff accepted this recommendation and dropped his
request to rezone Lot 5 as C-3. (Flaintiff's Exhibit 8). He also agresd with the
recommendations of the Monroe County Planning Commission, (Plaintiff®s Exhibit 10,

see page 4).

11t is noted that the Plzintiff questoned why the letter predaied the application, which was dated Januery
21, 2009).

12 Mz, Jenkins acknowledged the 2006 Monroe County Road Commission’s traffic study in anticipation of
a “big box™ store, (Plaintiff*s Exhibit 30).
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He acknowledged the Board’s action on December 2, 2008 (Plaintiff’s Exhibit 11),
and that it left the center parcel in need of further action, He further noted the Board
proceeded with its own application without resorting 0 any planning commission, a
feasibility study, or market need analysis. In the past, if the Board received any objection
from = property owner regarding a township application for rezoning of their property,
the application would be dropped.”® He also testified that he did not know of any other
reioning application where the township planner and the Monroe County Planning
Commission recommended “approval® only to have the township deny the request, Mr.
Jenkins noted that Mr, Young’s letter indicated that a PBO classification, as requested in
the Township’s application forl the cetiter parcel, would comply with the Master Plan, as
would C-2. (PlaintifPs Exhibits 1Z and 13). He also acknowledged that the Board
dropped the application in light of the referendum!* (Plaintifs Exhibit 20) leaving no

. transition between the original C-2 pascels and the R-2A center parcel.

Mr. Jenking also recalled that since 1973 the Plaintiff had requested 15 rezoning
classifications and noted 11 had been approved. " One of the four denials includes the
ingtant application. He also noted that if the Plaintiff were to prevail the “property could
support & structure of 200,000 square feet.” He believes that Article X (PBO) does not
permit retail uses, but would permit commercial uses. (Plaintiff’s Exhibits 26 at page 95,
and 28). Finally, he stated, “Rezoning should not be denied based on limits to size”
(See Plaintiff's Exhibi: 26).

Mr, Walt Wilburn |

M. Walt Wilburmn is the Supervisor for Bedford Township, He adimowledged that
Bedford Township had been “hit hard by the recession™ and that “revenues were down”
through the loss of businesses and little economic development. He stated that the “Local
Commercial” designation is the “only stand-alone commercial designation” listed in the
Master Plan, (Plaintiff’s exhibit 26, page 95). He further indicated that “local
commercial” within the definition of “Mixed Residential/Office/Commercial” ¢oincides,

1* Although Mr. Jenking claimed that Mr. Whitman had pgt objected, Defendant’s Exhibit Q reflects that
his attomey did lodge an objection at the public meeting on January 20, 2009, Mr. Walt Wilburn also
testified that the Plaintiff did object to the Township®s application for rezening.

' The citizens group known as “Bedford Watch” submitted an amendment to No. 44A, a zoning ctdinance
amendment. The Township Board did not sdopt it, nor was it supparted by Wade Trim, (Plaintiffs
Exhibits 21, 22, and 23).
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and that “C-1, C-2, and C-3 would all fit” and permit a large scale retail store. Referring
to Mr. Young’s letter and report dated August 13, 2008, he disagreed with the following
statement,

“The proposed rezoning would provide an effective land use
transition from the existing single-family residential subdivision to
the west to the more intensive commercial portions of the site
along Lewis Avenue.” (Plamuﬁ’s Exhibit 7, pagc 3).

Mr. Wilbum indicated that he “did not want to see” any resxdent:al property next to
commercial property as it “is not transitional.” . He still believes that the approved
rezoning of the subject property is correct and that the proposed rezoning of the center
parcel (parcel 6) was properly denied. He would like to see more of & buffer between the
RME and RM2 lots.'® He recognized that the center parcel created an island (Plaintiff's
Exhibit 11) and sought to rezone it tc PBO (& “win-vin® for everyone) but dropped the
sppication (Plaintiff’s Exhibits 13 and 46) in light of the expected lawsuit and the
intervening referendum. He had focused on the zoning issue and not the possibility of a
big box store (i.e., Wal-Mart).
' Mr. David Birchler

Mt David Birchler was qualified as an expert in the area of *planning.”
{Plaintiffs Exhibit 47). He opined that the Master Plan’s designation of “Mixed
Residential/Office/Commercial” requires a “commercial” element. He stated that “mixed
use” puts “uses together in o supportive fashion” He would find that the Plaintiffs
proposal “met the Master Plan, and met the ‘mixed use’ criteria,” He further opined that
in reference 1o Lot 6, 8 C-2 classification would be the “best plan 1w develop the [R2-A]
property,” while a residental and PBO ares [would] not comply with the Master Plan.”
In his opinion the C-2 would be the best plan to develop the property as opposed to
individual small businesses with no relation to each other, The C-2 would requite
“everything to be plannéd’f with common parking and landscaping. He believes that “as
a whole,” PBO ignores the commercial element that is supposed to be part of the “mix”.

15 7The Monroe County Planning Commission recommendation as stated in the slternative raised some
ques:ions as 1o whether the reference of a buffer with the “residential” area was the cumently existing
subdivision, or the proposed rezoning of the RME and RM2 lots. (Plaintiff's Exhibit 10, pages 4-5), The
report at page 5 appears to be in error regarding the depth of “200 feet™ as the buffer zone when compared
to Plaintiff's Exhibite 1 and 46, which clearly show a buffer of 286 feet constituting the depth of the RVE
and RM2 parcels.

10/23
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He stated that the proposed PBQ, or C-3 parcel(s) along Lewis Avenue are “not designed
to meet the day-to-day needs” of the township as outlined in the “mixed use” district. He
opined that the Plaintiff’s proposal is the “best example in Bedford” in relation to the
Master Plan, even more so than the Jot directly across the street (east side of Lewis
Avenue). He discounted a C-1 classification for Lot 6 stating it would “provide some
services, but lacks a ‘planned aspect’.”

Mr. Birchler contends that the senior housing and multi-dwelling zone (RME and
RM2) is part of the “transition,” and that it would be a “good transition to the adjacent
single homes™ in the Indisn Acres subdivision. He beligves that a large reteil store such
as Lowe’s Lumber next to & residential property is not a problem given the otdinance’s
“trigpers’” for berms. A depth of 286 feet is “deep enough” ts be developed as proposed,
with transitional use in the future and would create a significant physical separation, The
property as currently zoned (Lot § as R-24) “does not incarporate & ‘mixed use® soncept
of the Master Plan.” He stated that C-3 rext to R-2A is “not preferred although it appeass
elsewhere in the township.”

He agrees with Mr. Young’s report (Plaintiff"s Exhibit 7, sce page ) and that the
Plaintiff’s proposal “advances compast development.” He further “totally agrees” with
Mr, Young’s conclusion,

“The rezoning of the subject site would allow for 2 planned and

compact mixed use residentlal, office, and commercial

development at 2 stra‘teg;c location, representing an improvement

to the vicinity and Township as 2 whole.” {Plamtzﬂ‘s Exhibit 7,

page 6, item 4),

He disagreed with the contentions of the “Bedford Waten” materials that a large retail
"store would be detrimental to property values and would destroy locally owmed
businesses. He also disagreed with the Township Board's conclusion that Lot 6 was “t00
close and intense” (0 the proposed RME and RM2 residential aress. (See Plaintiff's
Exhibit 9, page 14). He agreed that there was “some inconsistency” in the Master Plan
but that the title of “Mived Residential/Office/Commercial” was clear, (Plaintiffs Exhibit
26, page 95). The BTP(Vs actions on September 10, 2008 0 deny the reclassification of
Lot 6 (Plaintiff’s Exhibit 9, page 14) left him to opine that the “Jogic escapes me,” He

acknowledged the apparent conflict in the conclusion by the Monroe County Planning

10
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Commission (See Plaintiff's Exhibit 19, bottom of page' 4) but agreed that the proposal
was a “good mix of districts” pursuant to the Master Plan. In the end, he stated that not
only did he disagree with the Township Board’s conclusion es to Lot 6 (Plaintiff's
Exhibit 11, page 4), but that “no more buffer is needed,” and that thers was “no
reasonable basis for the denial” of the request.

On cross-cxamination Mr. Birchler agreed that there was not a market analysis to
review. He agreed that *tetail® is absent from the definition of “Mixed
Residential/Office/Commercial,” but that it was “embodied in the word ‘commercial’.”
Although PBO “coupled with the other commercial uses on Lewis Avenue” would meet
the needs of the Township, the Master Plan presented a transitional pattern of & “mix” of
the three uges, to wit; residential, office, and commercial. He believes the issue of
“compact development” causes the Township’s PBO proposal “to fall apart” and that the
Township had “split the concept.” Since the Plaintiff’s proposal was “planned to
function together as 2 wnit,” the C-2 clessification “would be perfect.”

On redirect examination he opined that the Township®s PBO proposal “introduced
2 new ‘mixed’ concept,” but that the PBO “excludes any retail,” He would find that the
Township must have a “setail component in order to reach the ‘mixed’ use.” Otherwise,
“commercial” that excludes “retail” is fot “commercial”’

Mr. Adam Young

Mr. Adam Young of Wade Trim was qualified 2s an expert in the atea of
“planning” and serves the Township. He assisted another company employee, JTulie
Johnston, in hangdling the Plaintiff"s proposal. He found the following:

« It complied with the Master Plan.

e Tt was compstible with the zoning in the area.

e It was capable of providing public services,
It protected natural features (i.e,, wetlands).

It addressed local and county roads.

It did not reguire a traffic study.

The sentiment of local residents would be heard at g public hearing,

In consideration (;f the Master Plan’s goals and objectives, he relied upon the
“future land use map” and narrative, and the background demographic information.

11
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(Plaintiff"s Exhibit 26). He considered the Plaintiff's initial application (Plaintiffs
Exhibit 4), the revision after his letter (i.e, dropping the request for the C-3
reclassification on Sterns Road; Plaintiff's Exhibits 5, 6 and 7)'°, and the Township’s
application for rezoning (Plaintiff”s Exhibit 13), He reviewed this Court’s opinion from
the case of Whitman Ford v. Bedford Township, in file #04-1 8604<CH, and found it to be
a "good leaming expenence " He otherwise “uniformly supported” the Plaintiff's
application. He continues to support his earlier fmdmgs (Plaintiff’s Exhibit 7, see pages
5 and 6), He had no preference for a C-2 or C-3 classification up against a residential
arez especially since it would be adjacent to a “higher intensity use™ such as the RME and
RM2. He believed that a “market study was not only needed, but usually not szmiﬁcd Y

He was gware of the catlier court case and & proposal for a8 Wal-Mart store, and
conducted his curent review with the “possibility of 2 big box store,” He believes there
is no soil or wetland issues, and recognizes the interscction of Sterns Road and Lewis
Avenue as a “major commercial node.” He opined, “Retail businesses, personal service
establishments, and restaurants, all fall within the term ‘commercial’.” He stated that the

‘Master Plan recognizes the needs of the community and that Bedford Township can meet
those needs, (See Plainti“ffs Exhibit 26, pages 86, 89, and 95). He recognized that the
BTPC went against his recommendations and he disagreed with their basis, (Plaintiff’s
Exhibit 9, page 14). He acknowledged that any ambiguous language of the Master Plan
even & good plan, would make it difficult to “totally conform.”

He agreed with the recommendations of the Monroe County Planning Conunission.
(Plaintiff's Exhibit 10)." Although he agreed with the Township's actions as to five of
the six parcels (Flalntiff's Exhibit 11), he disagreed with their findings as to Lot € based
upon the spplication of & “mixed use.” He believes that “additional buffering” could be
handled by “landsceping” regardless if it was in relation to the proposed RME and RM2
parcels or the currently existing Indian Acres subdivision, He opined that the current R-
2A neither provides an edequate buffer nor complies with the Master Plan, but that the

'H thad +h A
provosed C-2 would provide such a buffer, Nonetheless, he believes that the proposed

16 Mr. Young was concerned about the single-family residentlal lot immediately across the street, a3 it did

not provide fir fransitional zoning.
T Mr. Youngagreed that the report is unelear as to whether the need for an additional buffer referred 10 she

RME and RM2 or the Indian Acres subdivision.

12
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PBO would be in compliance with the Master Plan despite its noncompliance with the
“mixed” element and no retail ' -

On “direct” examination by the Defendant, Mr. Young Ieft this Court with the
impression that he backiracked a bit. It would appear thet he also is of the opinion that -
the “mixed” category (Plaintiff's Exhibit 26, page 95) supports a “lower intensity” while
the Plaintiff’s proposal of a C-2 classification allows a “large retail” store and & “high
intensity,” and therefore, the C-2 classification may not meet the objeétives of the Master
Plan. Nenetheless, although he believes the “mixed’f designation is clear in the Master
Plan, and a big box store would not be encouraged, it is “not enough to shoot down” the
Plaintiff's application. He would find that the Townships’ prior application for a PBO
classification would constitute a “sound transitional zone,” complies with the Master
Plan, and is an acceptable alternative to C.2.

Following the end of Mr. Young®s testimony, the Plaintiff rested their case, As
indicared praviously in this written decision the Defendant’s Motion for Involuntary
Dismissal was denied on January 12, 2011, for reasons as stated on the record.

" Mr. Paul LeBlanc
Mr. Paul LeBlanc was qualified as an expert in “planning.” (Defendant's Ex.nibit'
Z). Inreaching his final opinion he considered all of the reports and plans of record, and
found that the denial of the reclassification of the central parcel was “sound practice”
Pursuant to the Plaintiff’s conceptual plan (Piaintiff's Exhibit 4) and the Master Plan map
{Plaintiff’s Exhibit 27), he believed it was “reasonable to consider the adjacent land use,
buffering, and transitional zoning.” He agreed with most of Mr. Young's fndings
{Plaintif"s BExhibit 7, page 5) gs it was an “effective land use transition,” He disagreed
that a C-2 classification was consistent with & “mized” use. He opined that the
classification of *Mixed ResidentialOffice/Commercial” intended a “lower intensity
commercial use” while a C-2 classification provided no size limit and permitied a high

intensity use,

% The Pleintiff called Mr. Young es an adverse witness and would disagtee with this portion of his
testimony. Furthermore, the Plaintiff contends that the township’s withdrawal of their application
(Plaintiff"s Exhibit 13) leaves orly the Plaintiff’s proposal, the referendum, and the current classification to
be considerad by this Conrt.

13
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Regarding the Township Board action (Plaintiff*s Exhibit 9, page 14) he stated that
C-2 was too intense to be adjacent to the proposed RME and RM2 parcels, and that it
does not conform to the Master Plan. He further opined that the “Mixed
Residential/Office/Commercial” focused on “local commercial” which would consist of
“small businesses, convenience shopping and size limits” such as personal services,
specialty shops and individual businesses of a small scale. Therefore, the Towmﬁp

Board properly denied the rezoning request of the center parcel, (Plaintiff”s Exhibit 11,

page 4). He agreed that the parcel in question could be properly rezoned as PBO zs &
*“very effective and reasonable transitional scheme.”

On cross-examination he acknowledged his “three C’s” test, to wit: 2 request for
rezoning must “have gonsistency with the Master Plan, be compatible with surrounding
uses, and capable to be supported by public services and facilities,” He agreed with
Plaintiff’s counse! that in considering each of the 6 parcels individually and the three C's
criteria the Plaintiff scorzd 17 out of 18."” Regarding Mr. Young’s report of August 13,

15723

2008, he agreed that it constituted “transitional zoning” but opined that a C«l or C2 .-

classification would not comport with the Master Plan because it would permit “more
than retail uses,"™™ Only & Planned Unit Development (PUD)?! or PBO within the center
parcel would comport to the Master Plan, He also acknowiedged that the current R2-A
classification does not comply with the Master Plan, ~He believes that since PBRO is
allowed there ig ne need to allow a C-1 or a more intense use, and that it {s improper to
use “commercial” as a2 symonymous term with “retail” IHe egreed that within the
“strategies” of the Master Plan for “commercial land use” (Plairtiff’s Exhibit 26, page
86) o “shopping center or big box siore” would constimg a compact development.
Furthermore, 4 buffer of 286 feet would be an adequate buffer regardless if the RME and
RM2 parczls were ever developed.

Upon further cross-examination he agreed with the Board's actions on December 2,
2008, regarding the 5 parcels and denying the request for Lot 6 (Plaintiff’s Exhibit 11,

pages 2-4), although he disagreed with the basis stated by the Boerd in finding Lot § was

¥ He concluded that this part of the proposal would not be “compatible” with the surrounding uses.

30 Agcording to & discovery deposition on November 22, 2006, at page 65, the witness stated that  C-]
classification would also “get the mix” but it was not preferable.,

21 Mixture of housing types and land uses.
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incompatible with the Master Plan or that it failed to provide a sufficient buffer. Unsure
whether the Board meant it was insufficient to serve as 2 buffer between the RME and
RM2 parcels, or instead, the Indian Acres subdivision, he would find that under either
scenario the buffer was sufficient.

In the end, Mr. LeBlanc opined that even with a classification of PBO for the
center parcel the Township could not force the development of a commercial component,
If it were to be rezoned to C-2, the Township could not prokibit a large scale business
other than to subject it to minimum setbacks and other ordinance requirements. Lastly,
any two of the three classiﬁcﬂ;ions, “Mixed Residential/Office/Commercial” would be
sppropriate. (Plaintiff’s Exhibit 11, and 26 a1 page 95).

IfI. The Parties’ Positions and Closing Arguments.
The attorneys are to be commended for their presentation of their corresponding
legat briefs, the presentation of the evidence, and their closing arguments.
The Plaintiff contends that the Defendant violated the Plaintiff’s substantive due
. process rights by ‘“‘unreasonably” denying his application for rezoning of the subject
property, Landon Holdings, Inc v Gration Township, 257 Mich App 154, 173 (2003);
Kirky Tyrone Township, 358 Mich 428, 434 (1876); Kropf v Sterling Heighis, 351 Mich
139, 158 (1974). The Plaintiff further argues that it was denied equal protection of the
law a8 & result of the arbitrary and capricious actions of the Defendant which are not
related to 2 “legitimate governmental interest.” Landom, supra at 173 The Plaintff
subrzite that the Zoming Enabling Act (ZEA), MCL 1253101, ¢f seq., must be epplied in
such & way that the government's actions must be based on the Master Plan, MCL
125.3203; Biske v City of Tray, 381 Mich 611, 617-618 (1968); Troy Campus v City of
Tvoy, 132 Mich App 441, 457 (1984).7 The foregoing arguments would also apply to the
referendum. Mohave Plantations, Inc v Rose Township, 23 Mich App 232, 237 (1970);
Poirier v Grand Blanc Township, 167 Mich App 770, 772723 (1988). Finally, the

rav— | — = . P s
Plaintiff argues that the Defendant’s termination of its application for a PBO on Lot 6

2 The Plaimtiff contends that although the ZEA became effective on July 1, 2006, and thereby repealed
prior city, village, county, and township acts, there was no substantive change to zoning requirements,
Therefore, it has relied upon “cases citing references to parallel sections of the repealed acts,
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results in the Court choosing between the referendum’s reinstallation of the status quo, or
the Plaintiff’s application.

The Defendant agrees that it must adhere to the Master Plan in its decision-making,
and submits that it did. Since ordinances are “presumed fo be valid and constitutiorsl;
the burden rests upon the Plaintiff to prove otherwise. Bell River Associates v China
Township, 223 Mich App 124, 129 (1997); Kropf supra at 156, The Defendant notes
that if the Plaintiff prevails, a big box store could be constructed on the center parcel of
the subject property, and an application of the Master Plan would not support this finding.
The Defendant contends that based upon the Plaintiff’s own admission that he “doesn’t
care whether the RME and RM2 parcels are developed or not” would result in “transition
it name” but not in reality. Therefore, the denisl of the reclassification of Lot 6 was
“reasongble’” and not the result of an arbitrary and capricious act of the Township, Kropf
supra ai 157-158; A& B Ewterprises v Madison Township, 137 Mich App 160, 162
(1992). Regarding the Township's “inaction” toward the referendum, the Plaintiff
understands that “zoning ameéndments are legislative acts subject to referendum.” MCL
125,3402; Jacobs, Visconsi, & Jacobs Co v City of Burton, 108 Mich App 497, 502-503

(1981); Albright v Portage, 188 Mich App 342 (1991). The application of the
| classification of “local commercial® and “office” envisions small businesses being
adjacent 1o offices, which served as the basis for the Defendant’s actions in initiating an
application for the PBO reclassification. The Defendant contends thet it did not violate
the Plaintff”s equal protection rights, as it was not treated differently as compared to a
similar situation. Dowerk v Oxford Townshlp, 233 Mick App 62, 73 (1998, Even sp,
the alleged disparate trestment was "'éfﬁimaﬂy related 1o & legilimate govermmentsal
interest.” Crego v Coleman, 463 Mick 248, 239-260 (2000

IV. Applicable Law and Application to Instant Caise,

The Court recognizes that, “Generally, zoning authorities will not be é'stopped from
enforcing thelr ordinances unless there are ‘exceptional clcumstances’.” Howard
Township Board of Trustees v Waldo, 168 Mich App 565, 575-576 (1988). Both parties
appreciate and understand that the Court does not sit as a “super zoning commission,”

Kropf, supra at 161. Nor is the Cowrt to second-guess the local governing body, or local
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referendum action, in the absence of a showing of an “arbitrary or capricious” act. Id, at
161; Brae Burn, Inc. v Bloomfield Hills, 350 Mich 425, 430-432 (1957). 1t is also true
thai the challenging party has the burden of proving any ordinance to be unconstitutional,
Belle River Associares v China Township, 223 Mich App 124, 129 (1997).
In the Kirk ¢ase the Michigan Supreme Court relied heavily upon the Krop/ case,
citing:
“The principles and tests to usc to determine whether the
present zoning of plainiiffs’ property is valid was detailed in
Kropf.

The important principles require that for an ordinance to be
successfully challenged plaintiffs prove:

[Flirst, that there is no reasonable governmental
intercst being advanced by the present zoning
classification itself, or

[S]econdly, that an ¢rdinance may be unreasonable
because of the purely arbitrary, capricious and
unfoundéd exclusion of other types of legitimate land
use from the area in question.”

Kirk, supra at 434, 439, The four rules for applying these principles were also outlined

in Kropf. They are:

#1. [TThe ordinance comes 0 ug clothed with every
presumption of validity. :

2. [1]t is the burden of the party attacking to prove
affirmatively that the ordinance is an arbitary and
uryeasoneble restricion upon the owner's use of his
property. It must appear that the clause attacked ls an
arbitrary fiat, a whimsical ipse dixlt, and that there is
no room for a legitimate difference of opinion
concerning its reasonableness.

3, Michigan has adopted the view that to sustain an
attack on a zoming ordinance, an aggrieved property
owner must show that if the ordinance [s ¢nforced the
eonsequent restrictions on his property preclude its
use for any purposes to which it is reasonably
adapted.

17
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4, This Court, however, is inclined to give

Fonsid_etable weight to the findings of the trial judge

in equity cases.”
Kirk, supra at 439 (Citations omitted). Therefore, “[a] zoning ordinance will be presumed
valid, with the burden on the party attacking it to show it t0 be an arbitrary and
uarsasonable restriction upon the owner's use of his property.” /d. at 440, (Citations
omitted; Emphasis added).

This Court has acknowledged in prior written decisions and opinions, and still
recognizes the power to review the acts of a legislative body, is subject to the doctrine of
separation of powers, and certain decisions are best left to “that branch [the legislative
body] which is closest to, and most representative of, the people”. 46™ Circuit Court v
Crawford County, 476 Mich 131, 141-142 (2006). Nonetheless, if the legislative body, or
the will of the people expressed through a referendum, makes a decision that totally
excludes a legzl use of one’s property, the burden shifts to the legislative body, or ifs
citizenry, to justify the ordinance or action taken, Landon supra ar 173, 174, Kropf,
sypra at 155, In the alrernative, if the use is not totailf excluded, the aggrieved party
may still prevail if they can demonstrate dispatate treatment, or if it can be demonstrated
that there is “no reasonable relationship o & legitimate governmental interest.” Landon,
supra ar 176-177. Furthermore, if it is esteblished that the legistative body acted In “*bad
faith,” such as amending the ordinance specifically fo thwart the proposed use of the land,
Plaintiff may obtain relief. Jd. at 161, 1627

A review of the sdmitted exhibits and testimony reflects 2 series of svesnts, and
discretion exercised by different members of varions zoning and planning commissions.
Over g significant pericd of time the eventual outcome was that Bedford Township would
approve 5 of the 6 requests made by the Plaintiff, leaving Lot 6 unsetiled untx] further
action. Meanwhile, the referendum reverted the subject property to its prior status,

effectively reversing the Township’s actions on the 5 parcels.®*

5 This includes overmrning the rosult of a referendum.

2 It is noted from the prior case, Whitman Ford v Bedford Township, file #04-18604-CH, that the Plaintiff
through its former President, Mr. Paul Whitman, had tried to rezone the subject property but wus
unsuccessfulin reclassifying the western half of the property, This fact is not of record in the instant case.
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It is noted from the prior case that the Plaintiff, through its former President, Mr. Paul
Whitrman, had tried again and agrin to rezone the subject property meeting mostly with
suceess except for the western-most strip which remains zoned as R-2A.%

The Master Plan may be utilized as a “guide” in conjunction with the zoning -

ordinance. Fredericks v Highland Township, 228 Mich App 575, 605 (1998). 1t is true
that the Master Plan is “open to interpretation,” as hag been seen in the instant case, but in
the end a common opinion®® was reached except for the classification of Lot 6. The
Township Board may consider the roads, infrastructure and public welfare and safety, or
the “taree C’s™ as espoused by their expert, Mr. Paul LeBlanc. Once again, the only
dispute at triel was the opinion regarding Lot 6,
If this action been & jury trial, the jury would have been instructed,

“Although you may ccnsider the number of witnesses testifving on

one side or the other when you weight the evidence as tv a

particular fact, the number of witnesses alone should not persuade

you if the testimony of the lesser number of witnesses is more

convincing.”
M CivJ14.07. This Court would find that the judge sitting as the *trier of fact” should
also follow this principle. Despite the impressive qualifications of Mr. LeBlanc, he
would agree with the Plaintiff's position with the exception of Lot 6. However, applying
his three C's test, the Court would find that Mr. LeBlanc only concluded that Lot § was
“not compaﬁﬁle” with the swrounding uses. As will be seen in the balance of this
decision, this aspect is insufficient to deny the Plaintiff's application,

The experts were guestioned shout their interpretation of the terms “conumercisl”
and “retail” in connection with “local commercial” as utilized in the Master Plan
{Plaintiff’s Exhibit 26, page 95). Whether the term “ocal commercial” was intended to
have its own definition, or to be defined by common usage, it is clear that the Master Plan
references “retail business” that would serve the “day-to-day convenience shopping and
service needs of neighborhood residents.” (Plaintiff's Exhibit 26, page 95). This term is

: H R AL M 4 i7a) auninl?? /DlniwiddM o Dohiluds AL
later used in defining “Mixad Residential/Office/Commercial” (Plaimtiffs Exhibit 26,

3 Qee writter decision dated February 2, 2007, pege 18, Whitman Ford v Bedford Township, file # 04-

18604-CH,
# This conclusion is stated with all due respect to the referendum action, and the comments are directed at

the evidence sdduced at the trial.
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pages 95-96) and a fair reading of this section is found to mean that “retail” and
“commercial” are synonymous terms. It is noted that Mr. LeBlanc strictly interprets the
Master Plan to focus on “less intense” retail than a “big box" store, It is noted that the
Master Plan indicates that the “Local Commetcial area should not exceed” a set amount
of square feet, and it is found that this permissive language does not prohibit a larger
structure.”’ (Plaintiff's Exhibit 26, page 95). To the contrary of Mr. Birchler's opinionis
the testimony and opinions of the other experts. M, Wilburn also stated that “C-1, C-2,
and C-3 would all fit,” and this indicates agreement with Mr. Young and Mr. Birchler.

As will be noted again at the end of this decision, without an opposing application
from the Township, or any other entity, the choice is between the current classification as
mandated by the referendum or the Flaintiffs application.”® As such, this Court would
find thet the evidence clearly supporis the approval of a C-2 classification, The battle of
whether “retail” and “commercial” are synonymous terms, and whether any proposel
meets the Master Plan, i.e., “Mixed Residential/Office/Commercial,” is resolved in favor
of the “commercial” element of the Master Plan, and C-2 meets this criteria. Whether or
not a PBO classification would also be acceptable is not addressed in this opinion as the
Court does not =it as a “super zoning commission,” end the spplication for such
consideration bas been withdravwm, Kropf supra at 161,

The Township Board acted rcasonably as to the § parcels, and the referendum
inappropristely reversed it, which viclates the first principle of the Kropf case, to wit:
there is no reasonable governmental interest being advanced by the present zoning
classification of R<2A. Kropf supra af 434, 437 (Emphasis added). The best evidence
adduced at trial a8 summoerized within this weitten decision also supports a firther finding
that the Township Board excluded “other types of legitimatc land use from the area in ]
question,” as to Lot 6, and the referendum action restored the subject property to R-2A
which also clearly violates the second principle of the Kropf ease, to wit: an ordinance [or
other governmental action] is unreasonable because of the arbitrary and capricious and
unfounded exclusion of ather tvpex of lesitimate land use from the area in question. Jd !

at 434, 439 (Emphasis added).

77 Any-sized building would have to meet other code and zoning requirements (i.e., setback, etc.). i
2 The Township withdrew its application for rezoning it to PBO. (Pleintiff's Exhibit 13).

20

//////



Jen. 28, 2011 2:(2PM « No. 6374 P

Regarding “equal protection™ the Defendant correctly contends that the principle to
be applied is that, “similar circumstances be treated similacly”. Dowerk, supra ar 73,
The Plaintiff hag the burden of proving the Defendant’s actions were “arbitrary;'. Crego,
supra at 259-260. Proximity of competing land uses is a very important issue for a
township to consider. Belle River, supra at 132. For the same foregoing reasons that the
denial of the reclassification of Lot § was improper, and that the referendum action
cannot stand, this Court is conipcllcd to find the governmental action to be arbitrary and

capricious.

V. Conclusion,

Regardiess on which side of the issue a resident of Bedford Township is on this
case, the Bedford Watch group is a great example of our democratic society at work. The
group attempted to have the ordinance amended and pursued further relief by way of s
referendum, The Township Board denied the proposed amendment to the ordinance, but
the referendum was initially successful. Despite claims of a misleading and biased
campaign, opponents were free to counter it, but no one did. The Township officials
properly stayed out of the fray, The Township atiempted 10 do the right thing by seeking
its own application 1o rezone Lot6toa PBC». The fact is the application was withdrawn
in light of the referendum and in anticipation of the Plaintiff’s lawsuit, In this Cout’s
opinion it is left with the prospect of enforeing the referendum, which it cannot legally do
g stated in the instant decision and in the decision denying the Defendant’s Motion for
Involuntery Dismissal on Janusry 12, 2011 The R2A parcel does not comply with the
Master Plan and the Township recognized this in its own epplication {o rezone itto PRO
but subsequently withdrew the application, What now remains is the Plaintifl’s criginal
application as modified®® and the action taken by the Township and referendum.

The Plaintiff’s request was found to be reasonzble and in compliance with the
Master Plan by virtually all planning commissions and the expert witnesses presented at
trial with the exception of Lot § as opined by Mr. LeBlanc. The BTPC and the Township
Board found that the Plaintiff’s proposal for Lot 6 should not be granted. The Township
dropped its application for a PBO classification for Lot 6, leaving the parcel classified as

% The Plaintiff agreed to drop his request for a C-3 reclassification on Sterns Road.
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R-2A. The referendum overturned the Board's decision as to the 5 lots that had been
_approved, but léaves the subject property in a state that does not conform to the Magter
Plan 1o wit: leaving the western half of the property as R-2A in immediate proximity to
comrnercial propetty to the east, Other than the referendum action, no governmental unit
or the expert witnesses found the current classification to be appropriate, Based upon the
evidence and applicable case law, neither can this Coust,
‘ This Court would find that both the Townsizip Board action as to Lot 6, and the
referendum as 1o the entire property render the subject property in an unacceptable state.
This results in & finding that, (1) an unreasonable government interest is being advanced
by the present zoning classification; and/or (2) arbitrary and capricious decisions were
made resulting in an unfounded exciusion of other types of legitimate land use from the
area in question, Kropf, supra. Therefore, the Court would find in favor of the Plaintiff
The referendum action is hereby vacated, and the Township Board is directed to reinstate
the reclassification of the 5 lots as it had previously approved on December 2, 2008
(Plaintiff’s Exhibit 11). Furthermore, the only vizble application pending for Lot 6 is the
Plaintiff's request, which is hereby granted for the reasons stated in the foregoing
decision,
ITIS SO ORDERED. ?
Dl R I,

Hon, Jose;;h A, Costello, Ir. {P337609}
38" Circnit Court
Monroe, Michigan

Date: Jannary 28, 2011
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